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TO: THE FEDERAL COMMUNICATIONS COMMISSION

REPLY OF JAMES J. CLANCY TO THE OPPOSITION TO
RECONSIDERATION, FILED BY COMCAST CORPORATION AND AT&T
CORPORATION
[47 C.F.R. § 1.106(h)]

JAMES J. CLANCY, the undersigned, pursuant to § 1.106(h) of the
Commissions' rules, hereby files this reply to the opposition (hereinafter "the
Opposition") filed on behalf of Comcast Corporation (hereinafter "Comcast") and AT&T
Corp. (hereinafter "AT&T"). The Opposition seeks denial of the Petition for
Reconsideration filed on behalf of Petitioner James J. Clancy (hereinafter "The JIC
Petition for Reconsideration").

The Opposition completely lacks merit. It fails to address the substantive claims

against AT&T, as an F.C.C. Licensee. Instead, the Opposition attempts to avoid



examination of serious, substantive violations of the Federal Communication Act and
federal communication policy by AT&T. In essence, the Opposition advocates that the
actions of AT&T should be shielded from Commission review, based on a technical (and
incorrect) interpretation of the rules governing proceedings before the Federal
Communication Commission (hereinafter "F.C.C."), which is wholly divorced from any
public policy analysis or considerations. The claims of Petitioner (being in the nature of
a Private Attorney General), as asserted in the papers on file herein, have been made on
behalf of the Public, and the public interest. These public interest claims can only be
addressed in the context of this License Transfer proceeding, for they will be incapable of
vindication in any future proceeding.

The evidence placed before the F.C.C. establishes that as a regular course of
conduct, AT&T used its F.C.C. Licenses to transmit per se obscene material, in violation
of the Federal Communication Act, 47 U.S.C. § 559, federal communication policy, and
federal law. This demonstrates that AT&T lacked the basic character qualifications
required of all F.C.C. Licensees, and was therefore not entitled to a granting of its request
for transfer of its F.C.C. licenses. The obscenity issue should have been set for a hearing,
and AT&T's Application for Transfer should have been denied under the proposed
tendered evidence.

This License Application proceeding involves broad public policy and legal
issues. Under federal law, the Applications pending should not have been approved
where the record reflects that either the transferor or the transferee lack the basic
character qualifications required of FCC Licensees. In addition, no application for

transfer should have been approved (as here) where the transfer would be contrary to the



public interest. The Opposition incorrectly asserts that the AT&T "character issue"
should not be revisited in the context of this proceeding. This is an assertion without
foundation in law. Such an assertion is patently absurd, in light of the factual
circumstances of this proceeding: i.e. where the division of AT&T most responsible for
violations of federal communication law (namely, AT&T Broadband) is being "spun off"
and is being wholly acquired by the proposed License Transferee, at great financial
benefit to AT&T.

The problem with the Opposition's approach is that it miscasts the substantive and
procedural stance of this case. The evidence that supported the original Petition to Deny
established conduct by AT&T which that is contrary to the public interest and
specifically violates the Federal Communication Act. Nevertheless, the Opposition
argues that "form must prevail over substance", and that, therefore, this Commission
should ignore evidence of violations of the public interest by AT&T, because it arises "in
the context" of a License Transfer Application.

Petitioner seeks correction of the record in this proceeding. The F.C.C. should
restore to the Record the evidence that supported Petitioner's original Petition to Deny,
which the F.C.C. either damaged, lost, or otherwise misplaced after it was filed and in the
possession of the F.C.C.. After restoration of this evidence to the Record, Petitioner has
requested that this Commission reconsider its denial of his Petition to Deny. Petitioner
has requested that the F.C.C. review the restored evidence, that was damaged, lost, or
misplaced by the F.C.C, and evaluate it in light of the issues raised by both his original
Petition to Deny, and the JJC Petition for Reconsideration, and all supporting papers and

documents on file herein.



In its Decision, the F.C.C. referred to the lateness of the filing of the original
Petition to Deny, but nevertheless reviewed the original Petition to Deny on its merits.
The Petition to Deny was rejected as constituting a substantively inadequate claim, based
on the erroneous supposition that it had been filed without any supporting evidence of
"obscenity.” This evaluation was patently unfair, because the F.C.C. had either damaged,
lost, or otherwise misplaced the supporting evidence of obscenity. Nevertheless, The
F.C.C.'s denial was a decision that addressed the merits of the Petition.

Since the November 2002 Decision addresses and rules on the merits of the
original Petition to Deny, it also indicates that the F.C.C. has already exercised its
discretion to accept the Petitioner's materials — regardless of the date of filing, as
appropriate under the circumstances. The burden now shifts to the Opposition to
establish that the decision by the F.C.C. to allow this "late filing" and to address the
Petition to Deny, constituted an "abuse of discretion." The Opposition fails to carry this
burden.

In urging denial of The JJC Petition for Reconsideration, the Opposition
acknowledges that the F.C.C. has the discretion to permit the filing, but attempts to
establish that there was no showing of "good cause" for the filing of the original Petition
to Deny, in November, as opposed to April, of 2002. The Opposition is also incorrect in
dismissing the legal significance of the failure by both United States Department of
Justice and the F.C.C. to follow the express provisions of the Memorandum of
Understanding (hereinafter "M.0O.U.") that was signed and exists as a matter of public
record between those two Agents of one Government. The M.O.U. was mentioned in the

papers that supported the original Petition to Deny. (See copy of the M.O.U., filed in



connection with the (1) Notice of Lodging Exhibits In Support of the Ex Parte Petition of
James J. Clancy to Deny Applications and Revoke Licenses and (2) Additional
Contentions. The decision to review the original Petition on the Merits was not arbitrary
or capricious, in light of the facts of this case.

Petitioner respectfully submits that this Commission, in the exercise of its
discretion, is not at liberty to ignore the fact that under the United States Constitution,
Congress has been given plenary power over federal communications, and the creation of
federal communication policy. Pursuant to this power, Congress has enacted a number of
federal statutes that are designed to deter the use of federal channels of communication to
traffic in obscenity. Under the specific provision of the Federal Communications Act, 47
U.S.C. § 559, as a matter of federal communication policy and federal statute, AT&T's
transmission of obscenity raises a federal question, and is subject to mandatory review
and adjudication by the Commission in this federal forum and in this proceeding. The
Commission has jurisdiction to determine the obscenity issue raised by AT&T's conduct.
See lllinois Citizens Committee for Broadcasting v. F.C.C., 169 App. D.C. 166, 515 F.2d
397,404 (D.C. Cir. 1974). See, also, Monroe Communications Corporation v. F.C.C.,

283 U.S. App. D.C. 367, 900 F.2d 351 (1990).

CONCLUSION

The JJC Petition for Reconsideration raises issues of great importance regarding
the public interest and the operation of the Federal Communications Act, federal

communication law (especially as it relates to other federal statutes), and the United



States Constitution. The Opposition, without legal basis, seeks to reduce these issues to

minor procedural issues, of no consequence to the public interest.

Dated: January 7, 2003

JAMES J. CLANCY, PETITIONER
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